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NOTE
WE COUNT TOO! ENDING THE 
DISENFRANCHISEMENT OF LIMITED ENGLISH 
PROFICIENCY VOTERS 
TERIN M. BARBAS*
ABSTRACT
 The Voting Rights Act fails to protect the voting rights of nearly five mil-
lion American citizens by only providing voting assistance to four language 
groups, despite the over three hundred different languages spoken in the 
United States. By not assisting all limited English proficient (LEP) American 
citizens, the Voting Rights Act disenfranchises whole communities from the 
voting process. All American citizens should have the opportunity to vote, and 
Congress should ensure that all citizens can vote effectively.   
 This Note proposes an amendment to section 208 of the Voting Rights Act 
that would allow LEP American citizens to bring an assistant of their choice 
into the voting booth on Election Day. It then explores the shortcomings of the 
Voting Rights Act and the problems states have encountered when trying to 
respond to those problems. The proposed amendment would rejuvenate the 
right to vote in limited English-speaking communities, while halting discri-
minatory voting practices that target limited English-speaking voters. While 
others have proposed remedies to address LEP voter disenfranchisement, this 
Article is the first legislative solution that would increase voter participation 
nationwide, increase minority representation, facilitate greater minority as-
similation into American society, and decrease election costs. 
I. INTRODUCTION ..................................................................................................  190
 II. CURRENT LANGUAGE OF THE VOTING RIGHTS ACT (VRA) AND ITS PROBLEMS .  193
A. Section 203 of the VRA ...............................................................................  194
B. Section 208 of the VRA ...............................................................................  195
C. States' Reactions to the VRA Language Provisions ...................................  195
1. Election Officials Fail to Meet VRA Standards ...................................  197
2. Relying on Poll Workers Does Not Meet VRA Standards ....................  200
 III. GOING BEYOND THE EXISTING VRA—AMENDING SECTION 208 .......................  201
A. Changing Demographics Require Cost-Efficient Action ............................  202
B. Wording of Section 208 Amendment ..........................................................  204
D. Potential Criticisms of the Amendment .....................................................  209
1. English Language Supporters .............................................................  210
2. Possible Burdens on LEP American Citizens ......................................  212
3. Potential Voter Fraud ..........................................................................  212
4. Loss of Anonymity ................................................................................  213
 IV. CONCLUSION .....................................................................................................  214
                                                                                                                    
 * J.D., Florida State University, College of Law, 2010; M.B.A., Florida State Uni-
versity, College of Business, 2010; B.B.A., Marketing, University of Notre Dame, 2007. For 
their helpful comments and guidance on earlier drafts, the author wishes to thank Profes-
sor Michael Dimino, Professor C.J. Weinman, Jacob T. Cremer, and Matthew Beville. 
Please direct any questions or comments to Terin.Barbas@gmail.com. 
190 FLORIDA STATE UNIVERSITY LAW REVIEW [Vol. 37:189 
I.   INTRODUCTION
No right is more precious in a free country than that of having a 
voice in the election of those who make the laws under which, as 
good citizens, we must live. Other rights, even the most basic, are il-
lusory if the right to vote is undermined.1
—Justice Black (1964) 
 Imagine that on Election Day, Franz went to the polls for the first 
time. Although he is a senior citizen, Franz only recently became an 
American citizen, after living in the United States for over twenty-
five years. Franz, a Haitian immigrant, moved to the United States 
shortly after completing high school in Haiti. Once in Florida, Franz 
established a successful grocery store in a predominantly Haitian 
community. Over the last year, he followed the Creole-Haitian news 
station’s coverage of the various candidates and amendments, and he 
was excited to be voting in a swing state. When inside the polling 
booth, Franz began to slowly parse the names and constitutional 
amendments. Despite Franz’s ability to communicate with the Eng-
lish-speaking customers in his store, he was unable to comprehend 
the instructions or amendments. When he asked a poll worker for as-
sistance, he was told to “figure it out.” As a result, the ballot Franz 
submitted contained several errors. Despite his education and his 
grasp of conversational English, Franz was unable to understand the 
ballot or its instructions as well as if it had been written in Creole. 
Consequently, Franz became one of many disenfranchised limited 
English proficiency (LEP)2 American citizens because of a lack of bi-
lingual assistance at the polls.3
 Despite the current Voting Rights Act (VRA) language provisions, 
which require language assistance for some non-English speakers, 
situations such as Franz’s occur each election. Thus, the current pro-
visions, sections 203 and 208, are insufficient to protect LEP Ameri-
can citizens.4 Section 203 only requires certain jurisdictions to make 
                                                                                                                    
 1. Wesberry v. Sanders, 376 U.S. 1, 17 (1964). 
 2. LEP citizens are those who speak English less than “very well” and need assis-
tance to effectively participate in the political process. Congress defined LEP in the Voting 
Rights Language Assistance Act of 1992, Pub. L. No. 102-344, § 2, 106 Stat. 921, 922 (codi-
fied as 42 U.S.C. § 1973aa-1a (2006)). See also U.S. CENSUS BUREAU, Language Use,
http://www.census.gov/population/www/socdemo/lang_use.html (last visited Oct. 27, 2009) 
(“Language Use, English Ability, and Linguistic Isolation data were collected in the 2000, 
1990, and 1980 decennial censuses using a three-part series of questions: A. Does this per-
son speak a language other than English at home? (For those who speak another language) 
B.  What is this language? C.  How well does this person speak English? —very well, well, 
not well, not at all.” (emphasis added)).  
 3. Franz exists only in this hypothetical; however, as will be shown, his story is rep-
resentative of many Americans. 
 4. See, e.g., ASIAN AM. LEGAL DEF. AND EDUC. FUND, ASIAN AMERICAN ACCESS TO 
DEMOCRACY IN THE 2004 ELECTIONS: LOCAL COMPLIANCE WITH THE VOTING RIGHTS ACT
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language assistance available at polling locations to American In-
dians, Asian Americans, Alaskans, and Hispanics with limited Eng-
lish proficiency. A community with one of these language groups will 
qualify for language assistance if it meets minimum thresholds of 
population and illiteracy.5 Section 208 of the VRA only aids voters 
who require assistance because of “blindness, disability, or inability 
to read or write” by permitting each to enter the polling booth with 
an assistant of his or her choice.6
 LEP American citizens need language assistance when voting. Ac-
cording to 2006 census data, nearly 10% of the American population 
speaks English less than “[v]ery [w]ell”; in some states, such as Cali-
fornia, the number is as high as 20%.7 Despite this, section 203 
leaves nearly five million American citizens without a voice in the 
electoral process because the VRA does not require their counties to 
provide bilingual assistance.8 The 2000 presidential election was de-
cided by a mere 537 votes in Florida, a state with a population that is 
12% LEP.9 With roughly five million LEP voters unable to fully exer-
cise their voting rights, increased LEP participation could easily 
change close elections.10
 Currently, the limitations of the VRA disenfranchise whole com-
munities from their greatest democratic liberty—the right to vote. 
For example, Michigan was in a similar position to Florida in the 
2000 election; 30% of the population in Dearborn, Michigan is Arab, 
but no electoral materials or assistance are provided to Arabic-
speaking Americans under the VRA.11 Thus, despite Michigan’s posi-
                                                                                                                    
AND HELP AMERICA VOTE ACT (HAVA) IN NY, NJ, MA, RI, MI, IL, PA, VA (2005), available 
at http://www.aaldef.org/articles/2005-08-18_189_AsianAmericanA.pdf.   
 5. See 42 U.S.C. § 1973aa-1a (2006). 
 6. Id. § 1973aa-6. 
 7. U.S. CENSUS BUREAU, Percent of People Who Speak English Less than “Very Well,” 
http://factfinder.census.gov/servlet/GRTTable?_bm=y&-_box_head_nbr=R1603&-ds_name 
=ACS_2006_EST_G00_&-format=US-30 (last visited Oct. 27, 2009). 
 8. See U.S. CENSUS BUREAU, Language Spoken at Home for the Citizen Population 18 
Years and Over Who Speak English Less than “Very Well” (2000), available at 
http://www.census.gov/population/www/socdemo/lang_use.html. 
 9. Stuart Gorin, Presidential Race Statistical Tie in Swing State Florida,
AMERICA.GOV, Sept. 10, 2008, http://www.america.gov/st/elections08-english/2008/ 
September/20080910185610snirog7.575625e-02.html; U.S. CENSUS BUREAU, Percent of 
People Who Speak English Less than “Very Well,” supra note 7. 
 10. See U.S. CENSUS BUREAU, supra note 8. Calculation of five million LEP Voters 
was based on taking the total number of U.S. Citizens who speak English less than “Very 
Well” (2000) and subtracting the “Speak Spanish or Spanish Creole” and “Speak Asian or 
Pacific Island Language” amounts so that noncovered languages would remain. The esti-
mate was rounded up because Pacific Island languages are not covered by the VRA, and as 
this Note will demonstrate, even voters who speak those covered languages are not always 
able to fully exercise their voting rights. 
 11. G. Patricia de la Cruz & Angela Brittingham, The Arab Population: 2000, U.S.
CENSUS BUREAU, at 7 (Dec. 2003), available at http://www.census.gov/prod/2003pubs/ 
c2kbr-23.pdf.   
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tion as a swing state in the 2008 election, a whole community was 
underrepresented.12 This infringes on LEP American citizens’ ability 
to comprehend the ballot and fully participate in the voting process—a 
right many English-speaking voters take for granted. Once the right to 
vote has been conferred, a “[s]tate may not, by later arbitrary and dis-
parate treatment, value one person’s vote over that of another.”13
 In a democratic society, the right to vote is the greatest liberty, 
and Congress should ensure that all citizens can vote effectively. But 
having the right to vote is meaningless if entire communities, such as 
those comprised predominantly of LEP American citizens, cannot ac-
curately cast their ballots. The current minority VRA language assis-
tance provisions do not meet the needs of LEP American citizens be-
cause they only cover four of the hundreds of language groups in the 
United States.14 Given the melting pot of cultures and languages in 
the United States, something must be done to remedy the VRA’s 
shortcomings and to empower LEP American citizens to vote. Al-
though a voter may be well informed about issues and candidates, 
language assistance is still necessary to ensure that LEP Americans 
can accurately cast their votes.15 Thus, Congress should amend sec-
tion 208 of the VRA to include LEP American citizens who require 
assistance through the following italicized language: 
Any voter who requires assistance to vote by reason of blindness, 
disability, inability to read or write, or limited English proficiency 
may be given assistance by a person of the voter’s choice, other than 
the voter’s employer or agent of that employer or officer or agent of 
the voter’s union.16
Congress should then add the following language to identify LEP 
American citizens: 
Voters are considered to have limited English proficiency (LEP) if 
they speak English less than “very well” under the standards of the 
U.S. Census Bureau and need assistance to effectively participate in 
the political process.17 For the purposes of section 208, voters who 
                                                                                                                    
 12. See Susan Page, New Swing States Pop Up in ‘08, USA TODAY, May 28, 2008, availa-
ble at http://www.usatoday.com/news/politics/election2008/2008-05-27-Newmap_N.htm.  
 13. Bush v. Gore, 531 U.S. 98, 104-05 (2000). 
 14. See 42 U.S.C. § 1973aa-1a (2006); see also JoNel Newman, Ensuring that Florida’s 
Language Minorities Have Access to the Ballot, 36 STETSON L. REV. 329, 330-31 (2007) (dis-
cussing the “sizable gaps in the scope of the [Voting Rights] Act’s protections for  
language minorities.”). 
 15. Karen K. Naraski & Terry M. Ao, Meeting the Demand of a Growing Language-
Minority Voting Populate, in AMERICA VOTES! A GUIDE TO MODERN ELECTION LAW AND 
VOTING RIGHTS 41, 47 (Benjamin E. Griffith ed., Am. Bar Ass’n 2008).   
 16. See 42 U.S.C. § 1973aa-6. Italicized words indicate the proposed changes to the 
current statute. 
 17. See id. § 1973aa-1a(b)(3)(B); James Thomas Tucker & Rodolfo Espino, Govern-
ment Effectiveness and Efficiency? The Minority Language Assistance Provisions of the 
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consider themselves more effective in reading, writing, or speaking 
a language other than English and need assistance to effectively 
participate in the political process are also considered to have LEP.
This amendment rejuvenates the right to vote in non-English-
speaking communities through a proactive approach by permitting 
LEP American citizens to bring assistants with them to the polls. Ac-
cordingly, LEP voters would be in control of whether they receive as-
sistance, minimizing the adverse effects that ill-informed or hostile 
election officials can have on the process. 
 This Note explores the inadequacies of the current language pro-
visions that protect LEP American citizens during the electoral 
process. It examines the existing sections of the VRA dedicated to 
protecting the votes of non-English-speaking citizens and then ex-
plores the problems states have encountered when trying to respond 
to the VRA’s shortcomings. It also shows the failures of election offi-
cials and poll workers in upholding the existing VRA. The proposed 
solution, amending section 208 of the VRA, empowers LEP American 
citizens nationwide to take matters into their own hands. The 
amended section 208 would give a voice to citizens like Franz and the 
Arab-American voters in Michigan, all of whom have no voice as the 
VRA currently reads. While practical solutions have been suggested 
to remedy the problem of LEP voter disenfranchisement, this Note is 
the first to propose a legislative solution that would result in in-
creased voter participation nationwide, increased minority represen-
tation, greater minority assimilation into American society, and de-
creased election costs. 
II.   CURRENT LANGUAGE OF THE VOTING RIGHTS ACT (VRA) AND ITS 
PROBLEMS
The right to vote freely for the candidate of one’s choice is of the es-
sence of a democratic society, and any restrictions on that right 
strike at the heart of representative government.18
—Chief Justice Warren (1964) 
 Congress enacted the language assistance provisions of the VRA 
to remove obstacles posed by illiteracy and lack of adequate assis-
tance for non-English-speaking Americans. Through the VRA, “Con-
gress intended to remedy racial discrimination in the voting process, 
education, and other facets of life that result in the disenfranchise-
ment of language minorities . . . .”19
                                                                                                                    
VRA, 12 TEX. J. C.L. & C.R. 163, 167-68 (2007); U.S. CENSUS BUREAU, Language Use, su-
pra note 2.  
 18. Reynolds v. Sims, 377 U.S. 533, 555 (1964). 
 19. Naraski & Ao, supra note 15, at 43.   
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A. Section 203 of the VRA 
 Section 203 was added to the VRA in 1975. It defines when juris-
dictions qualify for bilingual election assistance. A jurisdiction is cov-
ered by section 203 of the VRA if it meets two criteria. First, LEP 
American citizens of voting age in a single language group must: a) 
number more than 10,000, b) comprise more than 5% of all citizens of 
voting age, or c) comprise more than 5% of the American Indian or 
Alaska Native citizens within the Indian reservation that “are mem-
bers of a single language minority and are limited-English profi-
cient.”20 Additionally, the illiteracy rate of the LEP language minority 
citizens must be greater than the national illiteracy rate.21 The per-
centages are determined using U.S. census data.22 Currently, thirty-
one states fall under the language assistance provisions of section 
203, either in part (at least one county) or in whole (the entire 
state).23 Section 203 is a temporary provision that will expire when 
the inequalities these minority populations face cease in the United 
States; however, in 2006, Congress extended the provision by twenty-
five years, acknowledging that racial discrimination still results in 
the disenfranchisement of language minorities.24
 Jurisdictions that meet the criteria of this provision must provide 
all voting materials in English and in the minority language that 
triggered section 203.25 Additionally, covered jurisdictions must pro-
vide oral language assistance to voters to the extent that such help is 
needed to allow that group to effectively participate in the election.26
Furthermore, covered jurisdictions must provide “helpers” to lan-
guage minority voters at polling places on Election Day.27
                                                                                                                    
 20. 42 U.S.C. § 1973aa-1a(b)(2)(A). Language minority describes non-English speak-
ers. Members of a single language minority speak the same language. For example, people 
who speak Japanese are a single language minority of the Asian languages.  
 21. See id. (explaining that a jurisdiction can remove itself from coverage if it can 
demonstrate that the illiteracy rate is equal to or less than the national illiteracy rate).
 22. See id.
 23. Voting Rights Act Amendments of 1992, Determinations Under Section 203, 67 
Fed. Reg. 48,871 (July 26, 2002).   
 24. Narasaki & Ao, supra note 15, at 42.  
25. See 42 U.S.C. § 1973aa-1a(c). Voting materials can include registration materials, 
voting notices, polling place information, absentee voting, all election forms, publicity, bal-
lots, and other materials or information relating to the electoral process. See 28 C.F.R. §§ 
55.18-55.19 (2008). 
 26. See 28 C.F.R. § 55.20(a) (2008); see also NATIONAL COUNCIL OF LA RAZA, Language 
Assistance for Limited English Proficiency Voters, available at http://www.nclr.org/ 
content/publications/download/26008. 
 27. 28 C.F.R. § 55.20(c) (2008) (stating that the Attorney General must provide bilin-
gual helpers for voters).   
2009]                     WE COUNT TOO! 195 
B. Section 208 of the VRA 
 Section 208 of the VRA is another language assistance provision. 
It states: “Any voter who requires assistance to vote by reason of 
blindness, disability, or inability to read or write may be given assis-
tance by a person of the voter’s choice, other than the voter’s employ-
er or agent of that employer or officer or agent of the voter’s union.”28
Unlike section 203, section 208 applies nationwide. The United 
States Code defines “illiteracy” as applying to citizens who have less 
than a fifth grade education.29 Although this section does not explicit-
ly protect minority language voters, some states have tried to use it 
for that purpose.30
C. States’ Reactions to the VRA Language Provisions 
 The current VRA language provisions do not protect the voting 
rights of smaller contingencies of LEP American citizens. Because 
section 203 only protects four language groups, whole LEP communi-
ties are left unrepresented at the polls if they do not meet certain 
thresholds.31 For instance, following the 2000 Presidential elections, 
the U.S. Commission on Civil Rights found that Haitian voters in 
Florida were disproportionately denied the right to vote by untrained 
poll workers.32 In some instances, bilingual poll workers were di-
rected not to provide language assistance. Even bilingual citizens 
who offered to help the Haitian-American voters were prohibited 
from providing language support. Thus, these Haitian-American LEP 
voters were presented with “ballots that were essentially inaccessible 
to them.”33
                                                                                                                    
 28. 42 U.S.C. § 1973aa-6 (2006).   
 29. See 42 U.S.C. § 1973aa-1a(b)(3)(E). 
 30. See, e.g., Complaint, United States v. Osceola County, Fla., No. 6:02-CV-738-ORL-
22JGG (M.D. Fla. 2002), available at http://www.usdoj.gov/crt/voting/sec_2/ 
osceola_comp.php (alleging representatives of Osceola County failed to ensure that LEP 
citizens had an equal opportunity to participate in the political process). The Osceola com-
plaint was resolved by consent decree on July 22, 2002, just four days before the county be-
came covered for Spanish under section 203. The consent decree declared that the county 
must allow voters to use an assistant of their choice per section 208. See Consent Decree, 
Osceola County, No. 6:02-CV-738-ORL-22JGG (M.D. Fla. July 22, 2002), available at
http://www.usdoj.gov/crt/voting/sec_2/osceola_cd.php.  
 31. 42 U.S.C. § 1973aa-1a(b). The thresholds require the community of LEPs to be 
greater than 10,000, comprise more than 5% of all citizens of voting age, or comprise more 
than 5% of the American Indian or Alaska Native citizens within the Indian reservation 
that are members of a single language minority and are limited-English proficient, and al-
so have an illiteracy rate greater than the national illiteracy rate. Id.   
 32. U.S. COMM’N ON CIVIL RIGHTS, Voting Irregularities in Florida During the 2000 
Presidential Election, Ch. 9 (2001), available at http://www.usccr.gov/pubs/vote2000/ 
report/ch9.htm. 
 33. Id. When the Department of Justice brought these instances forward, the case 
was settled by consent order requiring Miami-Dade County to “redress” the harm caused to 
its sizeable Haitian-American population. See United States v. Miami-Dade County, No. 
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 Experience demonstrates that under the current VRA, two voters 
from the same state can receive disparate treatment: an LEP Ameri-
can citizen may receive bilingual voting materials in one county, 
while an LEP American citizen whose language or county does not 
meet the section 203 criteria will not receive bilingual assistance.34
Consequently, unless a state has created its own laws or expanded 
section 208 so that LEP American citizens are considered disabled  
or illiterate and therefore allowed to bring an interpreter, LEP  
American citizens are not able to effectively participate in the  
electoral process.35
 Many states have enacted laws attempting to rectify these inequa-
lities. According to the American Civil Liberties Union, over thirty 
states have enacted accommodation provisions for LEP American cit-
izens.36 Some current state provisions are similar to the proposed 
amendment to section 208 and allow LEP American citizens to bring 
translators into the voting booths.37 For example, the Texas election 
code provides that a voter can receive assistance in marking the bal-
lot, from a person of his or her choice, if the voter is unable to read 
the language of the ballot.38
 However, despite these provisions, the rights of LEP American cit-
izens continue to be violated, as in United States v. Berks County.39 In 
Berks County, a federal district court found that despite Pennsylva-
nia’s state provisions to protect LEP voters, there was substantial 
evidence of hostile and unequal treatment of Hispanic and Spanish-
speaking voters.40 Poll officials turned away voters because they “re-
                                                                                                                    
02-21698 (S.D. Fla. June 17, 2002), available at
http://www.usdoj.gov/crt/voting/sec_2/miamidade_cd.htm.
 34. See Stephen G. Gey, The Odd Consequences of Taking Bush v. Gore Seriously, 29
FLA. ST. U. L. REV. 1005, 1011-12 (2001) (describing the current disparities that exist in 
many facets of the electoral process to include the methods used by supervisors of elections 
to conduct the voting process in their jurisdictions). 
35. See 42 U.S.C. § 1973aa-6 (2006) (allowing voters who are blind, disabled, or illite-
rate to bring interpreters of their choice into the voting booth).   
 36. Jocelyn Friedrichs Benson, ¡Su Voto es su Voz! Incorporating Voters of Limited 
English Proficiency into American Democracy, 48 B.C. L. REV. 251, 303 n.288 (2007). (“The 
following states have all enacted some sort of law aimed at providing accommodations for 
LEP voters: Alabama, Alaska, Arizona, Colorado, Connecticut, California, Florida, Georgia, 
Hawaii, Illinois, Indiana, Iowa, Kentucky, Louisiana, Maine, Massachusetts, Maryland, 
Minnesota, Nevada, New Jersey, New Mexico, North Carolina, North Dakota, Ohio, Ore-
gon, Pennsylvania, Rhode Island, South Dakota, Texas, Utah, Vermont, Wisconsin,  
and Wyoming.”).     
 37. Id. at 303. 
 38. TEX. ELEC. CODE ANN. §§ 64.031-.034 (Vernon 2003). 
 39. 277 F. Supp. 2d 570, 573 (E.D. Pa. 2003). 
 40. Id.; 25 PA. CONS. STAT. § 1327(a)(6) (2002) (“In jurisdictions where a single lan-
guage minority exceeds 5% of the population, the secretary shall: (i) print a bilingual appli-
cation; and (ii) conduct a public educational program among that language group alerting 
both organizations and individuals of that group of the availability of the bilingual applica-
tion and encouraging individuals to register.”). 
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fused to ‘deal’ with Hispanic surnames,” or to give ballots to “Span-
ish-speaking people.”41 Thus, although states sometimes try to pro-
tect LEP American citizens by enacting provisions for assistance at 
the polls, the laws are not always effective. Such unequal treatment 
could be overcome if LEP American citizens were permitted to take 
control of their voting rights by bringing their own translators. 
Amending the federal statute to allow LEP American citizens to 
bring their own translators would eliminate some of the injustices 
done by poll workers.  
 In 2006, James Thomas Tucker and Rodolfo Espino, professors at 
Arizona State University, conducted a study concerning the beha-
viors of election officials and jurisdictions towards LEP voters. It is 
one of the most comprehensive studies of its kind.42 The study sur-
veyed all jurisdictions that have a large LEP population as identified 
by the Census Bureau. The surveyed subjects included jurisdictions 
where demographics required compliance with either section 4(f)(4) 
or section 203; all counties in the five LEP covered states; all cities in 
LEP covered jurisdictions that the 2000 Census reported as having 
50,000 or more people; some jurisdictions that are no longer covered 
as a result of the 2002 Census determinations; and the chief elections 
officer in each of the surveyed states.43   
 1. Election Officials Fail to Meet VRA Standards 
 Although election officials are responsible for allowing all eligible 
citizens to vote, the Tucker and Espino survey found that most juris-
dictions covered by section 203 have failed to meet the standards re-
quired to assist LEP American citizens with voting.44 During the 
2008 federal elections, officials in Greeley, Colorado did not provide 
Election Day instructions or ballots in Spanish, although census fig-
ures show the area was 27% Latino, making it subject to section 
203.45 These failures occur because of election officials’ lack of effort 
                                                                                                                    
 41. Berks County, 277 F. Supp. 2d at 575. 
 42. The survey guaranteed jurisdictions anonymity to increase the likelihood of the 
survey’s completion. Over half of all surveyed jurisdictions responded. Complete responses 
were received from 361 jurisdictions in thirty-one states. The actual number of responses 
varied because some questions did not apply to all respondents and some respondents 
chose not to answer certain questions. Of the thirty-three states receiving the survey, 
93.9% responded. See Tucker & Espino, supra note 17, at 175-76; see also  James Thomas 
Tucker & Rodolofo Espino, Minority Language Assistance Practices in Public Elections: Ex-
ecutive Summary, Ariz. State Univ. (Mar. 7, 2006), available at 
http://www.votingrights.org/news/downloads/Executive%20Summary.pdf [hereinafter 
Tucker Espino Study].
 43. Tucker & Espino, supra note 17, at 175-76 (indicating a total of 810 jurisdictions 
in thirty-three states were surveyed). 
 44. Id. at 186. 
 45. Chris Casey, Group Protests Lack of Spanish Ballots, Access for Latinos, FORT 
COLLINS NOW, Nov. 4, 2008, http://www.fortcollinsnow.com/article/20081104/NEWS/ 
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and knowledge regarding what is required of them. For instance, 
surveyed election officials underestimated the number of voters in 
their jurisdictions who needed language assistance in public elections 
by half.46 Furthermore, some elected officials could not define who 
qualified as an LEP voter and thought voters who spoke some Eng-
lish were not entitled to any language assistance.47 Nearly two-thirds 
of covered jurisdictions reported that they did not consult with com-
munity organizations or individuals in the covered language groups 
to determine the best method of assistance as section 203 requires.48
 The failure of election officials to follow the existing VRA language 
provisions demonstrates one inadequacy of section 203: forcing LEP 
American citizens to rely on election officials leaves these citizens 
without an avenue to vote. One-third of all election officials reported 
either providing no language assistance or providing only written 
language materials despite the need for language assistance in their 
jurisdictions.49 One election official reported that although his juris-
diction fell under the language assistance provisions of section 203, 
he had never provided oral or written ballot assistance in any of the 
jurisdiction’s polling locations.50 “[T]welve jurisdictions expressly ad-
vocated English-only elections,” and for ideological reasons, some 
elections officials refused to follow the section 203 requirements for 
their jurisdictions.51 LEP American citizens must be permitted to 
take control of their voting rights through the section 208 amend-
ment and remove themselves from the disparate treatment of uncon-
cerned or hostile election officials. 
 Even when language assistance is available, it rarely meets the 
standards required by section 203 that apply to “assistance in all 
stages of the electoral process, from voter registration through activi-
ties related to conducting elections.”52 Only 32.9% of the surveyed ju-
risdictions provided oral assistance for more than half of the election 
activities that took place.53 Additionally, the majority of jurisdictions 
did not inform voters about the availability of language assistance 
prior to Election Day.54 Nearly all covered jurisdictions acknowledged 
                                                                                                                    
811049973/1062&ParentProfile=1054&title=Group%20protests%20lack%20of%20Spanish 
%20ballots,%20access%20for%20Latinos.   
 46. Tucker & Espino, supra note 17, at 186 (explaining that election officials  
estimated an average of 5.5% of their voters required assistance, half the actual  
number, 10.9%).
 47. Id. at 187. 
 48. Id.
 49. Id. 
 50. Id.
 51. Id. at 187-88. 
 52. 28 C.F.R. § 55.15 (2008). 
 53. Tucker & Espino, supra note 17, at 193. 
 54. Id. at 213. 
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failing to provide assistance at all stages of the process.55 This inac-
tion is magnified because the early stages of the electoral process, 
such as voter registration, receive the least assistance, despite hav-
ing the greatest impact on first time voters.56
 Even if jurisdictions provided the required language assistance 
through written voting materials, written bilingual materials are still 
not enough to solve the problem. On average, non-English speakers 
have high illiteracy rates, making it impossible for many LEP Ameri-
can citizens to use bilingual election materials.57 Requiring LEP 
American citizens to read ballots despite the high probability that 
they are illiterate could be considered a “test or device” that would 
violate the VRA58 as affirmed by the Supreme Court in Katzenbach v. 
Morgan.59 The Court also held that imposing a literacy requirement, 
regardless of whether the intent was to create an incentive to learn 
English, violated the VRA.60 Therefore, given the high number of illi-
terate LEP American citizens, oral assistance is necessary to ensure 
these voters a voice. Because local officials have failed to obtain an 
adequate number of non-English-speaking poll workers, bringing 
one’s own assistant is the best solution for compliance with the VRA.  
 Finally, although section 203 requires covered jurisdictions to pro-
vide bilingual election workers for assistance, most jurisdictions fail 
to adequately do so. Of the surveyed jurisdictions, more than 57% re-
ported having no full time employees fluent in a language other than 
English. Less than 42% of jurisdictions had a full time worker who 
spoke the required language under section 203. Regardless of which 
of the four language groups was required, the number of bilingual 
workers remained below what was necessary. Approximately 56% did 
not employ a Spanish-speaking worker, 81% did not employ a worker 
fluent in an Alaska Native or American Indian language, and more 
than 66% did not employ a full time employee fluent in an Asian lan-
guage.61 While the numbers increase slightly with part time bilingual 
                                                                                                                    
 55. Id. at 193, 196. 
 56. Id. at 194-95. 
 57. Id. at 195. 
 58. 42 U.S.C. § 1973aa(b) (2006) (“[T]he term ‘test or device’ means any requirement 
that a person as a prerequisite for voting or registration for voting (1) demonstrate the 
ability to read, write, understand, or interpret any matter, (2) demonstrate any education-
al achievement or his knowledge of any particular subject, (3) possess good moral charac-
ter, or (4) prove his qualifications by the voucher of registered voters or members of any 
other class.”). 
 59. 384 U.S. 641, 654-56 (1966) (affirming the notion that states cannot use literacy 
tests to determine one’s voting eligibility). 
 60. Id. at 648-58. The court opined that Congress may have “questioned whether 
denial of a right deemed so precious and fundamental in our society was a necessary or ap-
propriate means of encouraging persons to learn English.” Id. at 654. 
 61. Tucker & Espino, supra note 17, at 198-99. 
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employees, they still fall far short of section 203’s requirements.62 Al-
though the established language provisions cover just four of the 
hundreds of language groups spoken in the United States, the failure 
of election poll officials to adhere to the VRA provisions remains pre-
valent, leaving LEP voters without translators or the bilingual mate-
rials required by the VRA.63
 2. Relying on Poll Workers Does Not Meet VRA Standards 
 Similarly, election poll workers, the only people with whom voters 
interact, are generally unprepared for their positions due to lack of 
training or ability. Nearly two-thirds of the jurisdictions that used bi-
lingual employees did not require any confirmation of the worker’s 
language abilities. Thus, workers could inaccurately report their oral 
or written language skills, rendering language assistance unavailable 
at those polls where it has been advertised.64 Even some jurisdictions 
that claim to confirm a worker’s language ability merely ask the 
worker to report language ability, without requiring a test or other 
verification in the language.65
 In two-thirds of the responding jurisdictions, training of poll 
workers did not include information on the languages requiring as-
sistance under section 203. This training is often mandated by the 
state, yet it does not include information on the languages federally 
required to be spoken in particular jurisdictions.66 Additionally, most 
jurisdictions did not train their workers through role-playing activi-
ties dealing with potential problems or the voting process.67
 In many jurisdictions, Election Day training focused on state laws, 
which may conflict with federal laws. For example, about one-half of 
the respondents did not permit a voter to receive assistance in the 
voting booth from a translator because state law had certain re-
quirements of the translator.68 Workers were also unaware of section 
208’s protections, as 98.1% of jurisdictions incorrectly stated who, if 
                                                                                                                    
 62. Id. at 200 (indicating the percentage of part time election workers who were fluent 
in a language besides English: 12.2% fluent in Spanish, 0.6% fluent in an Alaska Native or 
American Indian language, and .1% fluent in an Asian Language). 
 63. See generally 28 C.F.R. § 55.17 (2008) (“[A] targeting system will normally fulfill 
the Act’s minority language requirements if it is designed and implemented in such a way 
that language minority group members who need minority language materials and assis-
tance receive them.”). The statistics above demonstrate that those LEP citizens are not re-
ceiving the “language materials and assistance” necessary. Therefore, the current “target-
ing” system cannot work. 
 64. Tucker & Espino, supra note 17, at 206. 
 65. Id. at 207. 
 66. Id. at 208. 
 67. Id.
 68. Id. at 209 (explaining that some jurisdictions complied with more restrictive state 
laws, such as not allowing voters’ own children into the booth, in contradiction to the fed-
eral law that minors can provide effective assistance to their parents).   
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anyone, was allowed in the voting booth.69 Consequently, poll work-
ers in the past have likely denied qualified voters the right to allow a 
translator or assistant to enter the booth with them.70
 The proposed amendment to section 208 to include LEP American 
citizens would allow nearly 10% of the U.S. population to bring their 
own translators into the booth.71 This large percentage, in addition to 
those who were previously covered by the original section—the dis-
abled, blind, or illiterate—will greatly increase awareness of the pro-
vision. With a significant portion of the population being permitted to 
bring translators, poll workers will have increased awareness of the 
VRA provision, resulting in greater adherence to section 208. Fur-
thermore, there will be less need to enforce the language provisions 
because section 208 allows voters to self-enforce by bringing the 
translators with them. Thus, everyone wins as the use of translators 
allows poll workers and election officials to perform their jobs more 
effectively while also allowing more Americans to become involved in 
the political process. 
III.   GOING BEYOND THE EXISTING VRA—AMENDING SECTION 208 
 According to the U.S. Supreme Court, an equally effective voice is 
vital in achieving full and effective participation from all voters.72
The jurisdiction surveys, coupled with low participation rates, dem-
onstrate that current American election laws fail to protect the rights 
of LEP American citizens by preventing millions of them from effec-
tively participating in the electoral process.73 The proposed amend-
ment to section 208 to include LEP voters as citizens who are permit-
ted to bring an assistant of their choice into the voting booth is the 
most viable solution for restoring the right to vote to LEP voters. Ac-
cording to the 2000 census, millions of voting age American citizens 
speak a language other than one covered by the current minority 
language provisions.74 Because the VRA currently only refers to four 
language minority groups, it leaves many current citizens without 
the opportunity to vote.75 Thus, the provisions must be expanded to 
give every American an equal voice. 
                                                                                                                    
 69. Id.
70. See 42 U.S.C. § 1973aa-6 (2006); Tucker & Espino, supra note 17, at 206.   
 71. See U.S. CENSUS BUREAU, Percent of People Who Speak English Less than “Very 
Well,” supra note 7. 
 72. See Reynolds v. Sims, 377 U.S. 533, 565 (1963).   
 73. U.S. CENSUS BUREAU, Language Spoken at Home for the Citizen Population 18 
Years and Over Who Speak English Less than “Very Well,” supra note 8.  
 74. See Hyon B. Shin & Roaslind Bruno, Language Use and English Speaking Ability: 
2000, U.S. CENSUS BUREAU, at 2-3 (2003), available at http://www.census.gov/ 
prod/2003pubs/c2kbr-29.pdf.   
 75. See 42 U.S.C. § 1973aa-1a(e) (2006).  
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A. Changing Demographics Require Cost-Efficient Action 
 Existing LEP provisions have increased voter participation, but 
more must be done. Following the passage of section 203, Latino vot-
ers increased from 2.4% to 3.6% of the national electorate.76 Native 
American participation also increased; in one Arizona county, regis-
tration grew 165% from 1972-1990.77 Studies show that when trans-
lated ballots and election materials are unavailable to voters, partici-
pation decreases while voter error increases.78
 LEP American citizens claim they would vote regularly if they 
were allowed bilingual assistance, because they feel “more comforta-
ble” speaking and voting in their own, non-English language.79 Cur-
rently, the LEP voter participation rate is lower than the rate of vot-
ing for average citizens.80 In 1975, the House and Senate Judiciary 
Committees reported that only 44.4% of Latino citizens were regis-
tered voters in comparison to 73.4% of non-LEP citizens.81 In the 
1974 national election, only 22.9% of eligible Latino citizens voted. 
These rates are less than half the non-LEP voter participation rate.82
Similarly, tribal leaders list language issues as a significant barrier 
between Native Americans and the vote. Native American voter reg-
istration rates are less than half those of the general population.83
Furthermore, low LEP voting rates extend beyond those language 
minorities covered under section 203; for instance, Arab-American 
voting patterns also reflect the trend of lower registration and partic-
ipation.84 The current disparities between the voting rates of non-
LEP and LEP American citizens demonstrate the need to make LEP 
voters feel more comfortable with the voting process. Through the 
proposed amendment to section 208, LEP voter participation rates 
would increase because the use of an assistant who speaks the same 
language as the LEP voter would make the voter more comfortable.  
 As the LEP population of the United States continues to grow in 
diversity, U.S. laws must also grow to preserve the rights of these cit-
izens. Instead, the electoral process barriers to voting for the non-
                                                                                                                    
 76. Benson, supra note 36, at 270-71. 
 77. H.R. REP. NO. 102-655, at 6-7 (1992), reprinted in 1992 U.S.C.C.A.N. 766, 770-71. 
 78. Benson, supra note 36, at 272.  
 79. Id.
 80. Id. at 267-68. 
 81. Id. at 267. 
 82. Id.
 83. Id. at 268. 
 84. Id. at 268-69 (noting that the average turnout of the precinct with the highest 
concentration of Arab American voting citizens was 10% lower than the average precinct in 
the 2004 primary election). 
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English-speaking population continue to grow.85 The number of 
households in which no member fourteen or older speaks English 
“very well” has also continued to increase.86 This is particularly true 
among immigrants from nondemocratic societies. Census figures in-
dicate that the Arab population increased 41% in the 1980s and 38% 
in the 1990s.87 Currently, 35% of Arabic-speaking American citizens 
qualify as LEP voters.88 Similarly, the number of Russian-speaking 
individuals in the United States tripled between 1990 and 2000.89
Voters from nondemocratic societies value the right to vote, but they 
may be unfamiliar with the process. These voters may have a harder 
time understanding instructions and ballots because it may be their 
first exposure to these methods. Because Arabic, Russian, and hun-
dreds of other languages are not included in section 203’s provisions, 
these non-English-speaking American citizens are left without  
a voice.90
 Given the nearly four hundred different languages spoken across 
the United States, it would be impractical and costly to require juris-
dictions to provide assistance for every language.91 Under the current 
VRA, the cost for providing written language materials in only four 
language groups composes 8.1% of all election expenses.92 To impose 
these costs on all 380 different languages spoken in the United States 
would be an unnecessary waste of resources when it can be done in a 
more cost effective manner. The proposed section 208 amendment 
would provide the necessary avenue for LEP American citizens to re-
ceive voting assistance from translators without generating expenses 
to local governments for costly ballots in hundreds of languages.93
Furthermore, empowering LEP citizens to take ownership of their 
voting rights by bringing their own assistants minimizes the en-
forcement costs of the provision.94 It would no longer be the responsi-
bility of the election officer to verify that a voter received help. Ra-
                                                                                                                    
 85. See S. REP. NO. 102-315, at 10 (1992) (“[S]ection 203 has had no impact on His-
panics, Asian Americans, or Native Americans in the 90 percent of U.S. counties where it 
has never applied.”).   
 86. Benson, supra note 36, at 262-63.  
 87. de la Cruz & Brittingham, supra note 11, at 2. A person is included in the Arab 
category if he or she has ancestries originating from Arabic-speaking countries (e.g. Iraq, 
Palestine, Lebanon). Id.
 88. Benson, supra note 36, at 263.  
 89. Id. at 262. 
 90. See 42 U.S.C. § 1973aa-1a(e) (2006).   
 91. See generally Shin & Bruno, supra note 74 (listing 380 different language catego-
ries recognized in the United States census). 
 92. Tucker & Espino, supra note 17, at 218. 
 93. See id. at 217 (explaining that having an assistant to help in another language  
costs no more than if that assistant were there to help English voters).
 94. See id. at 217. 
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ther, if a voter requires help, he or she will bring an assistant or re-
quest assistance.95
 The section 208 amendment is particularly relevant as the United 
States receives a new wave of immigrants from historically nondemo-
cratic areas such as the Middle East and Russia.96 These non-
English-speaking citizens recognize the significance of voting, but 
they must be shown how to effectively use their voice in the electoral 
process. In allowing these LEP American citizens to take their own 
trusted translators into the voting booth, America will gain more in-
formed and effective voters, while becoming more cost-efficient in the 
use of its resources. 
B. Wording of Section 208 Amendment  
 Given the poor treatment of LEP American citizens throughout 
the electoral process, as discussed above, LEP American citizens 
should be empowered to take matters into their own hands. Sugges-
tions for reform have included increasing funding to improve the 
quality and quantity of bilingual election materials or incorporating 
new technologies that simplify translations to help include LEP 
American citizens in the electoral process.97 These methods will not 
work.98 Bilingual materials only help the voters who understand that 
second language. Because bilingual materials do not cover all lan-
guages, they do not help all LEP voters. Additionally, because elec-
tion officials and poll workers violate the current VRA provisions by 
refusing to assist LEP voters despite penalties of fines or imprison-
ment, it is unlikely these same workers will use any new methods 
made available to their jurisdictions to assist LEP voters.99
 Therefore, the proposed amendment explicitly tries to minimize 
the negative effects others can have on an LEP American citizen’s 
vote. The wording chosen for the amendment is definite. Although 
several states have enacted statutes to incorporate LEP American 
citizens into their state version of section 208, the language of most of 
these statutes has allowed for loop-holes in the law that keep LEP 
American citizens from effectively participating in the electoral 
process.100 For example, Georgia’s statute reads as follows: 
                                                                                                                    
 95. Angelo N. Ancheta, Language Accommodation and the Voting Rights Act, SANTA 
CLARA UNIVERSITY SCHOOL OF LAW 293, 305 available at http://www.law.berkeley.edu/ 
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 98. See id. at 1748-49. 
 99. See 42 U.S.C. § 1973aa-3 (2006). 
 100. See Benson, supra note 36, at 303 n.288. 
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No elector shall receive any assistance in voting at any primary or 
election unless he or she is unable to read the English language or 
he or she has a disability which renders him or her unable to see 
or mark the ballot or operate the voting equipment or to enter the 
voting compartment or booth without assistance. A person assist-
ing an elector shall identify himself or herself to a poll worker who 
shall record such information on the disabled elector’s voter certifi-
cate showing that such person provided assistance in voting to 
such elector.101
By expressly including citizens who are unable to read English, the 
Georgia statute includes both English-speaking and non-English-
speaking illiterate voters; however, this statute fails to address those 
voters with some level of functional literacy. Although one may be 
able to read basic English, he or she may have a higher level of com-
petency or confidence in another language.102
 Some electoral officials make this assumption because they are 
aware of the English citizenship test that naturalized immigrants 
must pass. Therefore, they assume that if citizens are capable of 
passing the test, they are also capable of voting in English.103 Howev-
er, these assumptions fail to consider several points. First, some im-
migrants, such as older immigrants who have resided in the United 
States for several years, become naturalized without demonstrating 
English proficiency.104 Similarly, if an immigrant has a disability that 
prohibits him or her from learning English, he or she can also be ex-
empt from taking the English citizenship test.105 Further, under-
standing complex ballot questions and Constitutional amendments 
requires more than basic English proficiency.106 For example, in the 
2008 election, analysts found that average English-speaking citizens 
had difficulty understanding the complexities of the proposed Florida 
constitutional amendments. Amendment 1, which was rarely unders-
tood, read as follows:107
Proposing an amendment to the State Constitution to delete provi-
sions authorizing the Legislature to regulate or prohibit the own-
                                                                                                                    
 101. GA. CODE ANN. § 21-2-409(a) (2008) (emphasis added); see also Morris v. Fortson, 
261 F. Supp. 538, 540 (N.D. Ga. 1966) (demonstrating that “unable to read” refers to an il-
literate voter). 
 102. See Morris, 261 F.Supp at 540.    
 103. See H.R. REP. NO. 102-655, at 21 (1992) (suggesting that because prospective citi-
zens must demonstrate English competency to be naturalized, it is appropriate to require 
English competency to cast a ballot). 
 104. 8 U.S.C. §1423(b)(2) (2006). This was what occurred with Franz, refer to Section I, 
supra, at pg. 1. 
 105. See id. §1423(b)(1). 
 106. Newman, supra note 14, at 338. 
 107. Josh Hafenbrack, State Issues Mystify Voters—Many Have No Idea How to Vote 
on Six Amendments, SUN SENTINEL, Nov. 1, 2008, at 1B. 
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ership, inheritance, disposition, and possession of real property by 
aliens ineligible for citizenship.108
In layman’s terms, passing this amendment would eliminate a provi-
sion that allows the Legislature to ban immigrants from owning land, 
serving to strike racism from the state constitution.109 As demon-
strated, it is easy for native English speakers to lose an amendment’s 
meaning amidst legal and governmental jargon. Thus, it is irrational 
to expect a person with limited English proficiency to come to that in-
terpretation.110 Therefore, the voting assistance statute of Georgia 
and other states continues to exclude minority language voters who 
may be able to read the English language but may be unfamiliar with 
legal terms sometimes found in amendments or are, as a whole, more 
effective in their comprehension of another language.  
 Additionally, although many states, including Georgia, incorpo-
rate provisions requiring an elector’s translator or assistant to identi-
fy and record his or her information on the elector’s voting certificate, 
those provisions are purposefully absent from the proposed section 
208 amendment.111 As noted in cases such as Berks County and in the 
Tucker and Espino study, LEP American citizens are less likely to 
vote when they feel singled out.112 This is usually the result of embar-
rassment, or feeling as though they are being looked down upon by 
others.113 The forms required by many states, such as Georgia, call 
for assistants to provide their names and other identifying features 
such as their counties of residence and other demographic informa-
tion. The forms may also require assistants to describe or list whom 
they are assisting and why that voter needs assistance.114 Such forms 
single out LEP American citizens and can cause embarrassment that 
may keep them from voting in the future. To have the highest possi-
ble voter participation, the voting process must protect the voter’s 
privacy and feelings of security.115 If, as proposed in the amendment 
                                                                                                                    
 108. Vote Smart Florida, http://www.votesmartflorida.org/mx/ 
hm.asp?id=Nov08_Amendment1 (last visited Oct. 27, 2009). 
 109. Hafenbrack, supra note 107, at 1B. This provision failed by only receiving 52.1% 
of the vote; Florida requires 60% of the vote. See Fla. Dep’t of State—Election Results,
http://election.dos.state.fl.us/elections/resultsarchive/Index.asp?ElectionDate=11/4/2008 
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 111. See GA. CODE. ANN., § 21-2-409(a) (2008); Benson, supra note 36, at 303 n.290.  
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 113. See Thomas H. Earle & Kristi M. Bushner, Effective Participation or Exclusion: 
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(2002). 
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ed.), Oath of Person Assisting Absentee Elector (Statutory Form).   
 115. See Earle & Bushner, supra note 113, at 327-30. 
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to section 208, all voting assistants were simply required to sign a 
declaration that they are not the voter’s employer, an agent of the 
voter’s employer, or an officer or agent of the voter’s union, we could 
continue to protect voters from intimidation, while also protecting 
their anonymity to the greatest extent possible.116
 The current electoral system allows for non-precinct voting 
through early voting methods such as “no excuse” ballots, absentee 
ballots, and vote by mail (VBM).117 A voter who participates in an 
election through one of these methods can seek assistance in complet-
ing his or her ballot. Supporters note that non-precinct voting me-
thods allow voters to study the ballot and issues more closely and to 
make more informed choices.118 Neither these voters nor anyone who 
assists them is required to sign a sworn affidavit, give personal in-
formation, or inform the government in any way that he or she re-
ceived or provided assistance.119 Despite debates since the 1860s over 
ensuring a vote’s protection when ballots are cast outside the polling 
place, voting by absentee ballot is universally accepted.120 Absentee 
ballots have been used for over a century and are available to voters 
from all fifty states.121 Additionally, there has been a large movement 
towards “no excuse” voting, which expands early voting by not requir-
ing a reason for voting prior to Election Day.122
 Proponents of non-precinct voting hold that these methods in-
crease voter turnout and expand political participation in previously 
under-represented demographic groups.123 In the 2006 elections, 25% 
of voters (more than twenty-five million Americans) voted through 
early voting methods.124 Furthermore, in the 2008 election, approx-
imately thirty million Americans used early voting.125 Thus, if nearly 
                                                                                                                    
 116. See proposed language supra p. 4-5.   
 117. Paul Gronke & Eva Galanes-Rosenbaum, The Growth of Early and Precinct Place 
Balloting: When, Why, and Prospects for the Future, in AMERICA VOTES! A GUIDE TO 
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 118. See id. at 262-65. 
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 122. Id. at 262. 
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 124. Gronke & Galanes-Rosenbaum, supra note 117, at 268.  
 125. Paulo Prada, Evan Perez, Corey Dade & Douglas A. Blackmon, Election ‘08: For a 
Historic Election, an Enormous Turnout, WALL ST. J., Nov. 5, 2008, at A7; see also United 
States Elections Projections, 2008 General Election Turnout Rates, available at 
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one-third of American votes are cast without the declaration of 
whether the citizen was assisted, there is no reason to burden  
LEP American citizens or those who assist them with additional  
requirements just because they choose to vote at polling places on  
Election Day. 
C. Long-Term Positive Effects 
 The increased support LEP American citizens receive through 
language provisions, such as the proposed section 208 amendment, 
creates long-term positive effects in representation and voter tur-
nout. First, increased numbers of LEP voters would heighten voter 
turnout, particularly among peripheral voters.126 Therefore, election 
results would be a more accurate portrayal of American sentiments. 
Secondly, the proposed amendment would help to expand the growth 
of minority citizens, who remain grossly underrepresented in the po-
litical process. The number of elected officials in these groups has in-
creased with the increased LEP voter participation.127 The two groups 
most actively targeted by current minority language provisions are 
Latinos and Asian Americans.128 Between 1973 and 1991, the number 
of elected Latino officials roughly tripled from 1280 to 3677 in Arizo-
na, California, Florida, New Mexico, New York, and Texas.129 Addi-
tionally, the number of Asian Americans holding elected or federally 
appointed positions dramatically increased from a few hundred in 
1978 to over 2000 in 2009.130 Accordingly, language accommodations 
that increase the number of LEP voters can be directly linked to the 
increased numbers of elected officials from these minority groups.131
 Increased representation among minority groups serves the LEP 
population by giving it a voice and increasing the responsiveness of 
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all elected officials toward LEP communities.132 In a survey of Lati-
nos, the majority of those who reported some interaction with their 
elected representatives found that both Latino and non-Latino public 
officials treated them fairly.133 Similarly, respondents believe that the 
last public official with whom they interacted treated them fairly. 
This has resulted in an overall perception of government fairness 
among the Spanish-speaking population.134 By amending section 208, 
the number of languages protected will increase, resulting in an in-
crease in both minority representation and the perception of govern-
ment fairness, as demonstrated in Hispanic and Asian communities. 
 Another positive effect of amending section 208 would be an in-
crease in goodwill among and towards LEP American citizens.135 It is 
important to rectify the wrongful exclusion of LEP American citizens 
in the past. The presence of bilingual voting materials and transla-
tors assisting bilingual voters serves to remind American voters that 
non-English speakers are citizens too.136 The amended provision 
would expand the goodwill already generated among the language 
groups section 203 protects. Its enactment and use at the polls would 
serve as a reminder to all voters that LEP American citizens were 
consciously excluded from participation in the electoral process for 
nearly 100 years.137 By expanding section 208 to encompass all LEP 
American citizens, existing examples of language accommodations 
suggest that LEP voters would feel empowered and included, thereby 
increasing their engagement and integration with other Ameri-
cans.138 Moreover, the proposed amendment would help assimilate 
LEP American citizens into the American population by allowing 
them to participate in a valued American tradition—voting.139
D. Potential Criticisms of the Amendment 
 Although expanding section 208 to allow LEP voters to bring as-
sistants with them has not yet been proposed, several arguments 
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have been made against allowing other people into the voting 
booth.140 Some may argue that amending section 208 is futile because 
the greatest problem with the existing provision is that it is frequent-
ly misapplied, ignored, or blatantly violated by local election offi-
cials.141 However, misapplication can be remedied through proper 
training, such as distributing informational videos that would ensure 
local election officials are aware of the protections under section 
208.142 Furthermore, since elected and paid officials continue to deny 
minority voters the right to language assistance, allowing translators 
into the booths while removing hostile workers who refuse to help is 
the best way to increase LEP American citizens’ comfort with the  
voting process.143
 1. English Language Supporters 
 Some Americans support an English-only movement for elec-
tions.144 They claim it is the voter’s responsibility to learn English 
and that U.S. citizens should be required to read and write Eng-
lish.145 Additionally, some claim that providing ballots in multiple 
languages acts as a barrier to assimilation for minority language 
speakers into the American culture.146 The proposed amendment of 
section 208 places the “burden” of voting on LEP American citizens 
by requiring them to bring their own assistants or translators; there-
fore, the amendment pacifies those who favor and those who oppose 
an English-only movement. The amendment helps eliminate the need 
for non-English election materials while also calming LEP voters’ 
fears of being provided a hostile translator who disfavors language 
assistance.147 Thus, LEP American citizens become more assimilated 
into the electoral process. In addition, LEP American citizens utiliz-
ing the language assistance provided from the section 208 amend-
ment may speak English but are more confident voting in another 
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language.148 Consequently, these voters would be taking the respon-
sibility of voting seriously by ensuring that they understand, to the 
best of their abilities, the proposals on the ballot. It is always better 
to have informed voters. 
 Additionally, an English-only movement contradicts the govern-
ment’s established pattern of facilitating LEP American citizens’ full 
participation in other arenas, such as education, health care, and the 
legal system.149 For example, in Lau v. Nichols the Supreme Court 
held that LEP students in secondary schools have the right to study 
in their native languages; this led to the Equal Education Opportuni-
ties Act, which codified the decision.150 The Equal Education Oppor-
tunities Act instituted bilingual education programs in public schools 
across the country.151 Likewise, the guidelines of the U.S. Depart-
ment of Health and Human Services require that LEP patients have 
meaningful access to health care.152 Those guidelines require federal-
ly funded medical providers, such as Medicare and Medicaid, to pro-
vide translators for LEP patients so they can understand the services 
and benefits available to them.153 Additionally, courts across the 
country have held companies liable for failing to provide product or 
manufacturing warnings on potentially hazardous products in lan-
guages other than English if it was foreseeable that non-English-
speaking populations would use those products.154 Thus, the govern-
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ment and courts are united in their support of facilitating LEP Amer-
ican citizens with meaningful access to government information and 
processes in their native languages. As such, facilitating voting for 
LEP American citizens through the proposed amendment to section 
208 expands LEP accommodations from health care and public 
schools into the electoral process.
 2. Possible Burdens on LEP American Citizens 
 Section 208 imposes a burden on the voter to locate and access an 
available family member or friend to assist in the electoral process. 
Some may argue against the section 208 amendment on the basis 
that requiring voters to obtain their own assistants could have a 
chilling effect on the voting process; however, that argument fails to 
recognize that many LEP voters would be chilled from voting if they 
did not personally know their assistants.155 Not knowing one’s voting 
assistant could result in a lack of trust or confidence that the ballot 
was interpreted and cast correctly.156 Additionally, using a jurisdic-
tion’s bilingual poll worker creates situations in which the LEP 
American citizen must disclose his or her inabilities, causing embar-
rassment. Feeling uncomfortable at the polls because of distrust or 
embarrassment leads to lower voter participation.157
 Conversely, an assistant of the LEP voter’s choice requires less de-
tailed disclosure and is unlikely to cause embarrassment. This pro-
vides voters with a higher level of privacy and anonymity.158 If an 
LEP voter cannot obtain an assistant, he or she still has other op-
tions such as using a bilingual poll worker, if available, or voting 
from home at a more convenient time to obtain assistance.159 There-
fore, despite the LEP voter’s responsibility to obtain an assistant un-
der the amended section 208, LEP voters are less likely to be chilled 
from the voting process if they can utilize their own assistants. 
 3. Potential Voter Fraud 
 The international standards of democratic elections require that 
votes be cast by secret ballot or an equivalent voting procedure.160
Thus, some Americans may argue that allowing an assistant into the 
voting booth is an abuse of the system because it can cause voter 
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fraud.161 However, the potential for fraud or intimidation would be no 
greater than it currently is under other forms of voting and voting 
provisions. For example, the voting scenario established by the 
amended section 208 is already in practice for the blind, disabled, 
and illiterate and has proven effective.162 Furthermore, in the case of 
non-precinct voting, many votes are cast with the help of others and 
without supervision.163 The proposed section 208 amendment mini-
mizes assistants’ potential for intimidation by prohibiting “the voter’s 
employer or agent of that employer or officer or agent of the voter’s 
union” from entering the booth with the voter.164 Because LEP voters 
can choose an assistant with whom they are comfortable, coercion or 
undue influence is less likely to occur. The section 208 amendment 
takes the available precautions to ensure that allowing LEP voters to 
bring a trusted and chosen translator into the voting booth will not 
undermine the autonomy of the voting process.  
 4. Loss of Anonymity 
 Some critics argue that having unofficial persons other than vot-
ers in voting booths could result in embarrassment and a loss of ano-
nymity, independence, and dignity due to the extra attention of hav-
ing assistance.165 However, when a poll worker assists a voter, it re-
moves discretion from the process and, as a result, voters who need 
assistance choose to stay home and not vote.166 For example, in Berks 
County, Hispanic voters stated that poll workers’ attitudes made 
them “uncomfortable . . . and discourage[d] them from voting.”167 The 
expansion of section 208 would actually increase anonymity and dig-
nity while decreasing embarrassment. Because the assistant would 
be a person whom the LEP voter chooses, the voter is likely to be 
more comfortable with that person and less likely to feel embarrass-
ment or a loss of dignity. Additionally, as mentioned above, this 
amendment does not require the LEP voter or his or her assistant to 
report that the assistance took place. Rather, the amendment only 
takes precautions to ensure that the assistant was not a party prohi-
bited from assisting that particular voter, such as the voter’s employ-
er. Consequently, it allows for more privacy and anonymity than 
most of the existing state provisions, which at a minimum require as-
sistants to identify themselves.168
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IV.   CONCLUSION
 In conclusion, the current VRA language provisions are inade-
quate to protect the needs of all LEP American citizens; thus, section 
208 should be extended to allow LEP voters to bring a translator of 
their choice with them into the voting booth. The benefits of amend-
ing section 208 far outweigh any disadvantages. Through the use of 
translators, all minority languages can be represented, resulting in 
increased minority representation. The amendment would also in-
crease acceptance and tolerance of LEP citizens by fostering goodwill 
and creating a symbol of physical inclusion in the electoral process.169
Additionally, the amendment places the responsibility of translation 
on voters, thereby empowering LEP American citizens and eliminat-
ing staffing costs in the electoral process. Finally, the government al-
ready supports LEP assistance in other processes, so extending LEP 
assistance to the voting process promotes the government’s existing 
work while helping assimilate LEP American citizens into the cul-
ture of the United States. The amended section 208 will result in 
greater participation and representation of LEP American citizens, 
while ensuring that the millions of LEP American citizens like Franz 
will always have a voice in the electoral process. 
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